DECI SI ON_ DOCUMENT 10 Dec 1996
NATI ONW DE PERM T NO. 32

Thi s docunent constitutes the Environmental Assessnent,
404(b) (1) Conpliance Review and Statenment of Findings for
the Nationwi de Permt (NWP) described bel ow.

COVPLETED ENFORCEMENT ACTI ONS. Any structure, work or
di scharge of dredged or fill material, remaining in

pl ace, or undertaken for mtigation, restoration, or
envi ronnental benefit in conpliance with either:

(i) the ternms of a final witten Corps non-judici al

settl ement agreenment resolving a violation of section 404
of the Clean Water Act (CWA) and/or section 10 of the

Ri vers and Harbors Act of 1899; or the ternms of an EPA
309(a) order on consent that resolves section 404 of the
CWA, provided that:

(a)the unauthorized activity affected no nmore than 5
acres of nontidal wetlands or 1 acre of tidal wetl ands;

(b)the settlement agreenent provides for environnmental
benefits, to an equal or greater degree, than the
environnental detrinments caused by the unauthorized
activity that is authorized by this nationw de permt;
and

(c)the District Engineer issues a verification letter
authorizing the activity subject to the terns and
conditions of this nationw de permt and the settl enent
agreenment, including a specified conpletion date; or

(ii) the terms of a final Federal court decision,

consent decree, or settlenent agreenent resulting from an
enf orcenent action brought by the United States under
section 404 of the CWA and/or section 10 of the Rivers
and Harbors Act of 1899.

For both (i) or (ii) above, conpliance is a condition of
the NWP itself. Any authorization under this NW is
automatically revoked if the permttee does not conply
with the ternms of this NWP or the ternms of the court
deci si on, consent decree, or judicial/non-judicial
settlement agreenment or fails to conplete the work by the
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specified conpletion date. This NW does not apply to
any activities occurring after the date of the decision,
decree, or agreenent that are not for the purpose of
mtigation, restoration, or environnental benefit. Prior
to reaching any settl ement agreenment the Corps wl|
ensure conpliance with the provisions of 33 CFR Part 326
and 33 CFR 330.6(d)(2) and (e). (Sections 10 and 404)

General conditions of the NAWP are contained in the

Feder al Regi ster. Notification requirenments, additional

condi tions, [imtations and restrictions are contai ned

in 33 CFR Part 330.

2. STATUTORY AUTHORI TY:

(a) Section 10 of the Rivers and Harbors Act of 1899
(33 U S.C 403)

(b) Section 404 of the Clean Water Act (33 U. S.C. 1344)

3. COWPLI ANCE W TH RELATED LAWS (33 CFR 320.3):

(a) General:
NWPs are a type of general permt designed to regul ate
certain activities that have m nimal adverse effects and
generally conmply with the related laws in 33 CFR 320. 3.
Whi l e an individual review of each activity authorized by
a N\WP will normally not be performed, potential adverse
effects and conpliance with the laws in 33 CFR 320.3
are controlled by the

(b) Ternms and Conditions:

Specific general conditions of all NWs provide for a
case-by-case review of activities that may adversely
af f ect endangered species or historic properties.
Certain NWPs al so have a notification requirenent that
will trigger a case-by-case review of particul ar
activities. Another condition prohibits use of NWPs for
activities that are located in wild and scenic rivers.
None of the NWPS authorize artificial reefs.

I n sone cases, activities authorized by a NW may require

ot her Federal, state or |ocal authorizations. Exanples
of such cases include but are not [imted to: activities
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(c)

that are in or affect marine sanctuaries or nmarine
manmal s; the ownership, construction, |ocation and
operation of ocean thermal energy conversion facilities
or deepwater ports beyond the territorial seas; or the
transfer of a lot in a subdivision that is part of a
project that requires a DA permit. 1In such cases, a
provi sion of the NWs specifies that the NW does not

obvi ate the need to obtain other authorizations required
by law. [33 CFR 330.4(b)]

To further ensure that effects will be mniml, whenever
this NWP is conbined with any NWP 12 t hrough 40 a Cor ps-
only PCN is required. The Corps will review such

conbi nati ons of NWPs to ensure that the individual or
cunul ative effects are mnimal. The Corps believes that
conbi nati ons of any NWP 1 through 11 which does not
already require a PCN, will result in mniml individual
and cunul ative effects. Therefore, no PCN woul d be
necessary for the stacking of such NWPs.

An additional safeguard is a provision that allows the
Chi ef of Engi neers, division engineers and/or district
engi neers to: assert discretionary authority and require
an individual permt for a specific action; nodify NWPs
for specific activities by requiring special conditions
on a case-by-case basis; add special conditions on a
regi onal basis for certain NWPs; or take action to
suspend or revoke a NWP. [33 CFR 330.4(e) and 330.5]

Revi ew Process:

The anal yses contained in this docunent and coordination
that will be undertaken prior to the issuance of all NWPs
wll fulfill the requirenments of the Nationa
Environmental Policy Act, the Fish and Wldlife

Coordi nation Act and other acts pronmul gated to protect
the quality of the environnment.

Al'l NWPs that authorize activities which may result in a
di scharge into waters of the U S. require a 401 water
quality certification. NWs that authorize an activity
within, or affecting |and or water uses within a state
that has a Federally approved coastal zone managenent
program nust al so

be certified as being consistent with the state’s
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(d)

(a)

program The procedures for conpliance of NWs with
t hese laws are contained in 33 CFR 330.4(c) and (d),
respectively.

Public Comment and Response:

For public coment and response see the preanble to the
Federal Register notice issuing the Final NWPs.

| NDI VI DUAL AND CUMULATI VE | MPACTS:

General evaluation criteria:

This eval uation constitutes the public interest review
specified in 33 CFR 320.4 (a)(1) and (2), including

envi ronnental considerations of the National

Envi ronmental Policy Act and the inpact analysis
specified in Subparts C-F of the 404(b) (1) Guidelines (40
CFR 230).

The evaluation criteria that are relevant to this
particular NAWP are identified in the follow ng matri xes.
The determ nation that a particular factor is rel evant

or not is based upon consideration of the direct and
indirect inpacts that can be reasonably attributed to the
aut horized activity.

Because NWPs aut horize activities on a nationw de basis,
it is difficult to predict all of the indirect inpacts

t hat may be associated with each individual action. For
exanple, the NW for a road crossing may be used to
fulfill a variety of project purposes. Indication that a
factor is not relevant to a particular NW does not
necessarily nmean that the NW woul d not have an effect on
such factor(s), but that it is a factor not readily
identified with the authorized activity. |In any case,
adverse effects will be controlled by the terns,
conditions and additional provisions of the NW. For
exanpl e, Section 7 consultation will be required for
activities that may adversely affect endangered speci es.

I n other cases, factors may be rel evant, but have
negligi ble inpacts. For exanple, the inpacts of a boat
ranp on flood plain values, water |evel fluctuations or
fl ood hazards.

Factors identified as being relevant, to the extent that
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(b)

(i)

potential inpacts of the activity determ ned the terns
and conditions of a NWP, are discussed at the end of the
matri xes.

NEPA Al ternatives:

Thi s evaluation includes an analysis of alternatives
based upon National Environmental Policy Act requirenents
whi ch require a nore expansive review than the section
404(b) (1) Guidelines. The alternatives discussed bel ow
are based upon an analysis that indicates the potenti al
envi ronnental inpacts as well as inpacts to the Corps,
public, Federal and State resource agencies, and permt
applicants.

No Action Alternative (no nationw de permt):

The no action alternative would not achieve the goals of
the Corps nationwi de permt programto reduce the

regul atory burden on applicants for activities that would
result in no nore than m nimal adverse environnenta
effects. The no action alternative would take resources
away fromthe Corps ability to pursue the current |eve

of review for other activities with nore environnent al

i npacts. This includes individual pernmts that result
fromthe Corps taking its discretionary authority under
the nationwi de permt program In the absence of this
nati onwi de permt, Department of the Army authorization
in the form of another general permt (regional or
programmtic general permt (where appropriate)) or

i ndi vidual permts would be required. Corps district

of fices would nost |likely attenpt to devel op a regional
general permt in lieu of a nationwi de permt but this is
an inefficient method and not practicable for the

devel opnent of a general permt for activities that have
applicability across the Nation. Not all districts would
devel op the regional general permt for a variety of
reasons. This would result in an inconsistent

establi shment of regional general permts and create
situations where simlar activities with m ninml inpacts
woul d be evaluated differently, potentially within the
sane state. In addition, the resources necessary for the
Corps to evaluate activities through an individual permt
review, and the resources necessary for the public and
Federal and State resource agencies to review and
comrent, would be overly burdensome for the nunerous

5



(i)

public notices that would result fromnot issuing this
nationw de permt along with the other NWPs. As an
exanpl e, when the Corps publishes a public notice for
proposed activities that result in no nore that m ni mal
adverse environmental effects, the Corps typically does
not receive responses to our public notices fromeither
the interested public or Federal and State resource
agencies. One other highly beneficial aspect of the
nati onwi de permt programthat woul d not be achi eved

t hrough the no action alternative has been the desire of
applicants to design activities that will nmeet the terns
and conditions of a nationwide permt. W believe the
NWPs have reduced environmental inpacts significantly
because nost applicants nodify their project to use the
NWPs in an effort to avoid the delays and costs typically
associated with the evaluation of an individual permt
appl i cati on.

Nati onal Modification Alternatives:

Si nce the Corps nationw de permt program began in 1977,
we have continuously strived to devel op nati onw de
permts that will cause no nore that m niml adverse
envi ronnental effects for use throughout the Nation. W
have devel oped the terns and conditions of this

nati onw de permt based upon this experience, including
comments fromthe public and Federal and State resource
agencies. The Corps is constantly reevaluating the
potential inpacts of activities covered under nationw de
permts and every five years at a m ni num reeval uating
the nationw de permts as appropriate. As a result, the
Cor ps has consi dered both decreases and increases in the
scope of work for this nationw de permt and has

determ ned that other alternatives are not practicable
nor reasonable either from an environnental i npact
standpoint or fromthe effects associated with eval uating
addi tional individual permts for activities.

(ii11)Regional Mdification Alternatives:

Corps divisions and districts will nonitor and anal yze
the inmpacts of the nationwi de permts and if warranted,
regionally condition this nationwi de permt to ensure
that no nore than m ni mal adverse environnmental effects
resul t. In some cases districts will revoke the use of
t he nationwi de permt based upon the potential for
unaccept abl e adverse environnental effects (e.g., high
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(iv)

val ue or unique wetlands) to occur even though the terns
and conditions of the permt may be net.

Case specific on-site alternatives:

Whi |l e threshol ds have been devel oped for each nationw de
permt, on-site alternatives will be considered for
activities requiring a PCN further ensuring that this
nationwi de permit will result in no nmore than m ni nal
adverse environnental effects. The PCN eval uation by the
Corps may find that further conditioning of the

nati onwi de permt for a specific activity, including

rel ocating or further reduction of the inpacts of the
activity and/ or conpensatory mtigation, is necessary or
that the project should be eval uated under the Corps

i ndi vidual permtting procedures. Specifically, if the
Corps district determ nes that a proposed activity will
have nore than m ni mal adverse environnmental effects on a
hi gh val ue aquatic resource, they may require an

i ndividual permt. This would result in a project
specific alternatives analysis, including off-site
alternatives, where high value aquatic resources are

i nvol ved.

(c) Public interest review (320.4(a)(1)):
FACTOR: RELEVANT TO THI S
ACTI ON
YES NO
Conservati on X
Economi cs X
Aest heti cs X
General environmental concerns X
Wet | ands X
Hi storic properties X
Fish and wildlife val ues X
Fl ood hazards X
Fl ood pl ain val ues X




Land use

Navi gati on

Shore erosion and accretion

Recr eati on

Wat er supply and conservation

Water quality

Ener gy needs

Saf ety

Food and fiber production

M ner al needs

X X X X X X X X X [X |X

Consi derations of property ownership

(d) Inmpact analysis (Subparts CF):
FACTOR: RELEVANT TO THI S
ACTI ON

YES NO
Substrate

Suspended particul ates/turbidity

V\at er

Cur r ent patterns/water circul ation

Nor mal water |evel fluctuations

Salinity gradients

Thr eat ened and endanger ed speci es

Aquatic food web

Wldlife

X X (X X X |IX X |IX X [X

Speci al aquatic sites




Muni ci pal and private water supplies X

V\at er

rel ated recreation X

Aest heti cs X

Par ks, national and historical

monument s, national seashores,

w | derness areas, research sites,

and sinm | ar areas X

(e)
(i)

Pot enti al inpacts:

Gener al :

The description of the NAW does not specify the nature of
the activities to which it mght apply other than any

di scharge of dredged or fill material, structure or work
resulting froma court-ordered consent agreenent, court
deci sion, or judicial/non-judicial settlenent agreenent.
No limtations have been placed on the volune of fill
material, material to be dredged or the size of
structures which shall be necessary for conpleted
enforcenent actions for the judicial actions. However,
for the Corps non-judicial settlenent agreenent, the
unaut hori zed activity could have affected no nore than 5
acres of nontidal wetlands or 1 acre of tidal wetlands.
Al so, the non-judicial settlenment agreenent nust provide
for environnmental benefits, to an equal or greater
degree, than the environnental detrinments caused by the
unaut hori zed activity.

Numer ous scenari os invol ving many possi bl e conbi nati ons
of activities along with conbinations of site specific
data coul d be considered here. However, only "typical"
situations will be evaluated in order to address inpacts
of these activities.

The assunption is made that an unaut horized activity
involving filling, dredging, construction or renoval of
structures has occurred in waters of the United States or
navi gabl e waters of the United States. The inpacts of

t he unaut hori zed activity are at various |evels depending
upon the magni tude of the activity and | apsed tine.
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(i1) Physical, chem cal and biological characteristics of the
aguati c ecosystem

The renoval of dredged or fill material from open water
or wetlands or the replacenent of dredged or excavated
material to open water or wetlands will tenporarily

increase the turbidity of the water by suspending
material in the water colum. The degree of turbidity

w || depend on the type of construction equi pnment used,
conposition of the bottom substrate, and wi nd and current
conditions during the activity. The plunme generated by

the turbidity will normally be limted to the i nmedi ate
vicinity of the disturbance and will dissipate shortly
after the activity is conplete. During the activity fish
and other notile aquatic organisnms will nost |ikely avoid
the area. Benthic organisns that may have col oni zed t he
dredged or fill material since its placenent or the
substrate of a dredged or excavated area w |l be
destroyed. Immotile organisnms covered by the discharge
of dredged or fill material will be snmothered. Those in

the path of the turbidity plume my al so be snothered
when suspended material settles to the bottom After
renoval of dredged or fill material or replacenment of
dredged or excavated material has been conpleted benthic
organi sms may recol onize the project site.

Veget ati on which may have established itself on dredged
or fill material placed in open water or wetlands or in
an area that was dredged or excavated will be destroyed
when the site is restored. When dredged or fill material
is removed froma wetland it is anticipated that wetl and
vegetation will return to the disturbed area. However,
several factors will determ ne species diversity and
density. |If the conposition of any remaining traces of
the dredged or fill material is substantially different
fromthe natural bottomit could inpact species that
woul d grow at the site and affect growth rates. The
extent of soil conpaction at the project site could also
af fect species diversity and growth rates. Slight
changes in bottom el evati on may al so have an inpact on
species diversity. Elevation changes could result from
conpaction or fromtoo nmuch or too little dredged or fill
mat eri al being renoved. It could also result fromthe

pl acenent of too nmuch or too little fill material where a
dredged area is being restored. Vegetation is inportant
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in stabilizing the soils of banks and shorelines.

Emer gent vegetati on absorbs wave energy and reduces
shoreline erosion. Energent and overhanging riparian
veget ati on provides shelter, shade, breeding and rearing
areas for various fish and other aquatic organisns as
well as terrestrial wildlife such as birds and small
manmmal s.

The renmoval of fixed structures fromwaters of the United
States may include the renoval of existing piling at or
bel ow the nudline. Structures often provide habitat for
various sessile and notile invertebrates as well as
provi de shelter, shade, breeding and rearing areas and
feeding areas for various fish and other aquatic

organi sms. Sessile organisnms and notil e organi snms that
remain attached to the structures that are renoved w ||
be destroyed. However, the adverse effects of renpving
old structures are expected to be m nimal.

Construction of fixed structures nmay require the
rel ocation of old piling or placenent of new piling.
Piling are typically placed by jetting or driving them

into place. 1In sone instances holes may have to be
drilled or augered into hard substrate prior to placenent
of the piles. |If piling are driven into place the

benthic organisns directly in the path of the piling
woul d be destroyed. Likewise, it is likely that immotile
organisns in the path of a drill or auger would be
destroyed. If the piling are jetted into place the

bent hic organi sms woul d be jetted away fromthe path of
the piling but may be snothered when suspended materi al
settles to the bottom

Dependi ng upon the type of materials used to construct
structures, sessile organisnms as well as other aquatic
organi sns may recol oni ze subnmerged surfaces over tine.

Use of heavy construction equi pment to acconplish the
activity may result in the discharge of small anounts of
fuel, oil and grease. Because the activity is likely to
be a one tinme effort, the frequency and concentrati on of
t hese di scharges are not expected to have nore than

m ni mal adverse effects on overall water quality.

The NWP contains general conditions that will trigger
speci al procedures for activities that may adversely
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af fect historic properties or endangered speci es.

(iii) Effects on human use characteristics:

(iv)

Construction activities may alter the visual character of
sonme wat erways. The extent and perception of the
alteration will vary dependi ng upon the nature of the
surroundi ng area and val ues of the public using the

wat erway. The fact that the activity authorized by the
NWP is the court or Corps directed conpletion of an

enf orcenent action may result in the restoration of
visual as well as other natural features of the area.

The issuance of the NWP will provide a form of

aut hori zation readily available for inplenentation when a
court-ordered consent agreenent, court decision, or
judicial/non-judicial settlenent agreenent has been
reached. This tinme savings should equate to a nore rapid
resol ution of an enforcenment activity.

Cunul ative | npacts:

Cunmul ative inpacts of the NW generally do not depend on
the nunmber of times the permt is used on a national
basis but on the number of tinmes this NW and ot her
permts are used within a geographic area. Wthin a
geographic area (e.g., a specific watershed) it my be
determ ned that the cumul ati ve effects of NWPs have nore
than m ni mal adverse effects. The division engineer and

the district engineer will nonitor and review geographic
areas that may have cunul ative inpacts that are nore than
m nimal. The division engineer and the district engineer

have the authority to require individual review of
projects or to require special conditions to the permt
either on a case-by-case basis or on a regional basis
where cumnul ative inpacts are determ ned to be nore than
m nimal. When a division engineer or district engineer
determ nes that a geographic area may have cunul ative

i mpacts that are nore than mniml they will use the
revocati on and nodification procedure at 33 CFR 330. 5.
In reaching the final decision they will conpile
information on the cunul ati ve adverse effects and

suppl enment this docunent.

Based upon a survey of division and district offices, we
estimate approxi mately 10900 acres of inpacts nationally
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(d)

(i)

(ii)

fromall NWs with approximtely 7800 acres of wetland
mtigation. W expect that this NW may be used to

aut horize approxi mately 37 enforcenent action resol utions
per year on a national basis. O those approxi mtely 49
will have wetland inpacts of approximately 4 acres with
the Corps requiring approximtely O acres aof
conepnsatory wetland mtigation. The demand for these
types of activities could increase or decrease over the
five year duration of this NWP. Using the current trend
approxi mately 185 enforcenent action resolutions could be
aut horized over a five year period with wetland inpacts
of approximately 20 acres. We expect that the tine

savi ngs associated with the use of this NAWP will
encourage applicants to design their project within the
scope of the permt rather than request an individual
permt which could have a greater adverse inpact.

Public know edge of enforcenent actions provides
incentives for individuals to famliarize thenselves with
the Corps regulatory programor at least to inquire about
whet her or not an activity is regulated and will need

aut hori zation. This know edge should result in projects
constructed outside of regulated areas or properly

aut horized activities within regul ated areas.

Addi ti onal Public Interest Review Factors 33 CFR
320.4(a)(2):

Rel ative extent of the public and private need for the
proposed structure or work 33 CFR 320.4(a)(2):

The intended use of the NWP is to expedite an enforcenent
action resulting froma court-ordered consent agreenent,
court decision, or a judicial/non-judicial settlenent
agreenent .

Where there are unresolved conflicts as to resource use,
the practicability of using reasonable alternative

| ocati ons and nethods to acconplish the objective of the
proposed structure or work:

The objective of the proposed action is to develop a
permt, that is readily obtained by the public and

aut horize an activity that has m ninal adverse effects on
t he aquatic environnent and overall public interest.
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Most situations in which there is an unresolved conflict
as to resource use, arise when environnentally sensitive
areas are involved (e.g. special aquatic sites, including
wet | ands) or there are conpeting uses of a resource (e.gq.
use of a waterway for conmmercial versus recreational
purposes). The nature and scope of the proposed action
as well as the terns and conditions of the NWP mnim ze
the likelihood of such a conflict. In the event that
there is a conflict, the NWP contains provisions that are
capable of resolving the matter (see sections 1 and 3 of
t hi s docunent).

(ii1)The extent and pernmanence of the beneficial and/or

(9)

detrinental effects which the proposed structure or work
is likely to have on the public and private uses to which
the area is suited:

The nature and scope of the work authorized by the NWP
will nmost likely restrict the extent of the beneficial
and detrinmental effects to the area i medi ately
surroundi ng the activity. Most detrinmental effects are
associ ated with construction and will be short term
Permanent effects may be alteration of the bottom
substrate and secondary effects related to use of
structures.

As previously stated, the terns, conditions and
provi sions of the NW were devel oped to ensure that
i ndi vidual and cunul ati ve adverse effects are m nimal.
Specifically, NWs do not obviate the need for the
general permttee to obtain other Federal, state or |ocal
aut horizations required by law. Conditions of the NWPs
al so specify that it does not grant any property rights
or exclusive privileges (see section 3 of this docunent
and 33 CFR 330.4 for further information). Additional
conditions, limtations, restrictions and provisions for
di scretionary authority as well as the ability to include
activity specific or regional conditions on this NW
provi de further safeguards to the aquatic environnment and
overall public interest. Provisions are also included to
al | ow suspensi on, nodification or revocation of the NW
Refer to sections 1 and 3 of this docunent for further
i nformati on and procedures.

Endanger ed Speci es:
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The Corps believes that the procedures that we have in

pl ace ensure proper coordination under Section 7 of the
ESA as well as ensuring that threatened and endangered
species will not be jeopardized and their critical

habitat will not be destroyed. W also believe that
current | ocal procedures in Corps districts are effective
in ensuring that the ESAis fully conplied with under the
nati onwi de permt program Finally, we have incorporated
several additional assurances into the program which have
resulted frominformal coordination with the Fish and
WIldlife Service and the National Marine Fisheries

Servi ce.

Under the current Corps regul ations for our NW program
(33 CFR 330.4(f)), each district nust consider al

i nformati on made available to it, and information that it
has in its own records, to determ ne whether any |isted

t hreat ened or endangered species or critical habitat may
be affected by the action. Based upon this consideration
and evaluation, the district will initiate consultation
with the FWs or NMFS, as appropriate, if the district
determ nes that the activity regulated may affect or the
district determnes that the action is not likely to
adversely affect any endangered species. Consultation
may occur under the NWP process or the district may take
its discretionary authority to require an individual
permt for the action and initiate consultation through
the individual permt process. |If the consultation is
conduct ed under the NWP process without the district
asserting its discretionary authority, then the applicant
will be notified that he can not proceed until the
consultation is conplete. |If the district determ nes
that the activity would have no affect on any endangered
species, then the district would proceed to i ssue the NW
aut hori zati on.

Corps districts have in nost cases established infornmal

or formal procedures with its |ocal counterparts in the
FWS and NMFS t hrough which the agencies share information
regardi ng endangered species. Information devel oped,
shared and used by the I ocal Corps and FWS/ NMFS of fices
result in the Corps becom ng aware of potential adverse
affects on ESA species. |In many cases maps are avail able
on the local level that identify |ocations of popul ations
of endangered species and their critical habitat.
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5.

230) :

In addition to the procedures |listed above, each NWP
verification includes general condition 11 which states
that “no activity is authorized under any NWP which is
likely to jeopardize the continued existence of a
t hreat ened or endangered species or a critical habitat”.
Al so, to avoid possible confusion on the part of sone
applicants Condition 11 has been nodified to clarify that
this NW does not authorize the taking of threatened or
endangered species. This should help ensure that
applicants do not m stake the Corps permt as a Federal
aut hori zation that would allow the taking of threatened
or endangered speci es.

Based on the above the Corps has determ ned that this NW
wi Il have no effect on threatened or endangered species
or their critical habitat.

Al t hough the Corps continues to believe that these
exi sting procedures ensure that the ESA is conplied wth,

we will take the follow ng additional steps to provide
further assurance. First, although not required to, the
Corps will request programmtic formal Section 7

consultation with the FWS and NMFS as a precaution to
further ensure that there is no affect. We intend that

formal consultation will be concluded as soon as possible
but not to exceed two years fromthe date of issuing the
revised and rei ssued NWPs. Second, the Corps wll direct

the district offices, in witing, to neet with
appropriate |l ocal representatives of the FW6 and NMFS and
establish or nodify existing procedures to ensure that
the Corps has the |atest information regarding the

exi stence and | ocati on of any threatened or endangered
species or their critical habitat in its district. This
w Il ensure that districts have the best information
avai l abl e to nake deci sions regardi ng whether a specific
activity may affect an endangered species and thus

whet her or not to initiate consultation. The Corps
districts can also establish through |ocal procedures,
regi onal conditions or other means of additional
consultation for areas of higher |ikelihood that a
permtted activity may affect an endangered species.

EVALUATI ON OF COVPLI ANCE W TH THE GUI DELI NES PROMULGATED
UNDER SECTI ON 404(b) (1) OF THE CLEAN WATER ACT (40 CFR
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(a)
(i)

(i)

The 404(b)(1) conpliance criteria for general permts is
contained in 40 CFR 230.7.

Eval uati on Process 230.7(b)(1):

Alternatives 230.10(a):
The consideration of alternatives are not directly
applicable to general permts.

Pr ohi biti ons 230.10(b):

This NWP invol ves various activities, some of which nmay
result in a discharge and require 401 water quality
certification. State water quality certification

requi rements will be nmet in accordance with the
procedures contained in 33 CFR 330.4(c).

No toxic discharges will be authorized by this NWP.
Section 404 general condition no. 3 specifically states
that the material discharged nust be free fromtoxic
pol lutants in toxic anmounts.

No adverse inpact on endangered species will be
aut horized by this NW. Refer to general condition no.
11 and 33 CFR 330.4(f) for information and procedures.

This NWP will not authorize the violation of any
requi rement to protect any marine sanctuary. Refer to
section 3 of this document for further information.

(iii1)Findings of Significant Degradation 230.10(c):

Pot ential inpact analysis (Subparts C-F):
The potential inpact analysis specified in Subparts CF
is contained in section 4 of this docunent.

Eval uati on and testing (Subpart G):

Because the ternms and conditions of the NWP specify the
type of discharges that are authorized as well as those
t hat are prohibited, individual evaluation and testing
for the presence of contam nants will normally not be
required. If a situation warrants, provisions of the
permt allow division or district engineers to further
speci fy authori zed/ prohi bited di scharges and/or require
testing.

17



(iv)

(v)

(b)
(i)

(c)

Based upon Subparts B and G after consideration of
Subparts C-F the discharges authorized by this NAP w ||
not cause or contribute to significant degradation of
wat ers of the United States.

Factual determ nations 230.11

The factual determ nations required in 230.11 are
contained in section 4 of this docunent.

Appropriate and practicable steps to nmnimze potenti al
adverse effects 230.10 (d):

As denonstrated by the information contained in this
docunent as well as the terms, conditions and provisions
of this NWP, actions to mnimze adverse effects
(Subpart H) have been thoroughly considered and

i ncorporated into the authorization.

Eval uati on process 230.7(b)(2):

Description of the permtted activities:

As indicated by the description of the NWP in section 1
of this docunent and the discussion of potential inpacts
in section 4, the activities to be regulated by this NW
are sufficiently simlar in nature and environnent al

i npact to warrant regulation under a single general
permt. Specifically, the purpose of the activity is to
provi de aut horization for the inplenentation of a
court-ordered consent agreenent, court decision, civil or
crimnal judicial proceeding or agreenent, or final Corps
non-judi cial settlenment agreenent. The nature and scope
of the inpacts are controlled by the terns and conditions
of the NWP. If a situation arises in which the activity
requires further review or is nore appropriately
regul at ed under an individual permt, provisions of the
NWP al | ow di vision and/or district engineers to take such
action.

Cunul ative effects 230.7(b)(3):

A di scussion of cunul ative effects, including the nunber
of activities likely to be regulated under this NW is
contained in section 4 of this docunent.
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(a)

(b)

not

(d)

Fi nal Determ nati ons:

Need for an environnental inpact statenent (FONSI):

Based upon the information contained in this docunent,

i ssuance of the NW will not have a significant inpact on
the quality of the human environnment and the preparation
of an Environnental |npact Statenment is not required.

404 (b) (1) Conpli ance:

On the basis of the 404(b)(1) Guidelines (Subparts C- G,
t he di scharges authorized by this NAP conply with the
requi renents of the Guidelines with the inclusion of
appropriate and practicable conditions to mnim ze

pol lution or adverse effects on the affected aquatic
ecosyst ens.

Public interest:

Based upon the information presented in this docunent,

i ssuance of the NWP, as prescribed by the regul ations
contained in 33 CFR Parts 320 to 330, and 40 CFR 230, is
contrary to the public interest.

Section 176(c) of the Clean Air Act General Conformty
Rul e Revi ew.

The proposed NWP has been anal yzed for conformty
applicability pursuant to regul ations inplenmenting

Section 176(c) of the Clean Air Act. It has been
determ ned that the activities proposed under this permt
w Il not exceed de mnims |evels of direct em ssions of

a criteria pollutant or its precursors and are exenpted
by 40 CFR Part 93.153. Any later indirect em ssions are
generally not within the Corps continuing program
responsibility and generally cannot be practicably
controlled by the Corps. For these reasons a conformty
determ nation is not required for this NWP.

FOR THE COMMANDER

/ si gned/
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